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not been entrusted to the courts, we have the true explanation of the 
incompetence of the Swiss courts in this regard. In the chapter com- 
paring the institutions of Switzerland with those of the United States 
occurs the statement that the number of cabinet ministers in the latter 
country " rests upon no law, and is in the discretion of the President." 

R. Hudson. 

International Law. A Series of Lectures delivered before the 
University of Cambridge, 1888. By Henry Sumner Maine, K.C.S.I. 
New York, Henry Holt & Co., 1888. — 8vo, 234 pp. 

It is with a renewed and keen regret that the admirers of Henry 
Sumner Maine will read this last and posthumous volume of his writings, 
reminding them as it does on every page how great is the loss which 
English jurisprudence has sustained by his death. The lectures of which 
this volume is made up were not prepared for the press by the author ; 
but his literary executors, Mr. Frederic Harrison and Mr. Frederick 
Pollock, found the manuscript in such shape that no editorial work was 
needed " except ... to clear the sense of an occasional passage, which 
in the copy as it stood was obscure or plainly defective." 

No one will seek, in a body of twelve lectures delivered to students, 
a handbook of international law or anything more than an introduction 
to its study. But such an introduction necessarily treats the philosophi- 
cal side of the subject, the nature, origin and sanction of international 
law ; and certain chapters contain, as anything written by Maine might 
be expected to contain, interesting and suggestive passages. 

In certain places the author seems to assign to international law, or at 
least to some portion of it which he regards as " natural " and " neces- 
sary," a divine origin and sanction (pages 22, 35) . But "positive " inter- 
national law rests, in his opinion, upon usage. He compares (page 19) 
the appearance, growth and general acceptance of the modern doctrine 
in the seventeenth and following centuries to the preceding and strikingly 
analogous phenomenon of the reception of the Roman law : 

In truth, far the most influential cause of the extension of particular laws 
and of particular systems of law over new areas was the approval of them by 
literate classes, by clergymen and lawyers, and the acquiescence of the rest of 
the community in the opinions of these classes. When then we are asked by 
what legislative authority international law came to be adopted so as to make 
it binding on particular communities, we should rejoin that the same question 
must first be put respecting the extension of Roman law, and of every other 
system of law which, before the era of legislatures, gave proof of possessing 
the same power of self-propagation. 

It is also true, as Maine goes on to say, that the reception of the Roman 
law prepared the way for the development of modern international law ; 
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and it is true, in a sense, that the latter movement was a continuation, 
" a late stage," of the former. But I think that our author goes too far 
in saying that the new doctrine " consisted mainly " of Roman law. 
Much that Grotius and his successors declared and perhaps thought to be 
Roman law was really quite new. The very basis of modern inter- 
national law, the equal right of all states to independent existence, was 
foreign to the Roman law. And many doctrines of international law 
which call themselves by Roman names are completely new things. The 
jurists of the seventeenth century were trained in Roman modes of 
thought and expression, and they put their new wine into the old bottles. 
In the law of dominion and in that of postliminy, for example, and in 
many other instances, they developed the new doctrines according to 
the analogy of the old, and even quoted passages of the Digest to show 
that they were applying Roman law; but in reality they were making 
new law of a new order. They were widening institutions of Roman 
private law into institutions of public law. The Romans themselves 
followed very few of the public-law rules which the seventeenth century 
regarded as Roman. Maine's allusions to the Roman law suggest, at 
least, that he imagines the Roman jus gentium to have been full of public- 
law rules. In fact, of course, it dealt mainly with private law. 

Points of especial interest in the book are the discussion of Chief- 
Justice Cockburn's opinion that the rules of international law must be 
expressly accepted by each single state, — a view which is justly rejected 
and over against which the author sets, with approval, the American 
doctrine, as contained in the decisions of our federal courts and in the 
declarations and opinions of our executive department (pages 35 etseq.) ; 
the rejection of the " American fiction " of the ex-territoriality of private 
ships (pages 88 et seq.) ; the examination of the attitude of the United 
States towards privateering (pages 101 et seq.) ; the forecast of probable 
changes in the law of contraband in consequence of changes in naval 
construction, and in the law of blockade because of the relative ineffect- 
iveness of blockades against countries well supplied with railroad com- 
munications (pages 113 et seq.) ; the approval of the suggestion of the 
United States that private property be exempted from capture at sea 
as well as on land, — a proposal that "might well be made by some very 
strong friend of Great Britain" (page 221) ; the description of modern 
usages in warfare, in lectures 8 and 9 (pages 143-185), and the discus- 
sion of the propriety of confiscating debts (pages 201-206), a matter 
of especial consequence to England because of " the extent to which 
British financial and economic interests are bound up with the sanctity 
of foreign loans." 

Many suggestive pages in the book are due to a curious injunction 
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laid upon the lecturer by the founder of the chair from which the lectures 
were delivered. 

The eminent man who founded the Whewell professorship of international 
law laid an earnest and express injunction on the occupant of this chair that 
he should make it his aim, in all parts of his treatment of the subject, to lay 
down such rules and suggest such measures as might tend to diminish the 
evils of war and finally to extinguish war among nations. 

Dr. Whewell, it is hardly necessary to say, founded the chair and 
formulated his injunctions during the long peace which began in 1815. 
He belonged to a generation which " may be said to have had a dream 
of peace," and which, unlike Count Moltke, thought such a dream 
a beautiful one. Since then, Europe and America have been con- 
vulsed by a series of terrible wars ; new wars are imminent ; the re- 
cent struggle between the French and the Germans and that between 
the Russians and the Turks have " unveiled the bases of quarrels of 
which we have not seen the end " ; and the " intrusion of war into 
peace " by the gigantic armaments of modern Europe makes the dream 
of peace, so real in 1850, an unsubstantial fabric indeed to-day. Maine 
does not foresee any great or sudden change ; still less does he believe 
that such a change will be produced by any " mere literary agency." 
But he finds a rational comfort in the reflection that " war appears to be 
as old as mankind, but peace is a modern invention." He finds that 
empire, which is " no doubt ... a result rather of man's rapacity than 
of his humanity," has been the most effective agency in checking " the 
universal belligerency of primitive mankind." The Roman empire kept 
the Mediterranean basin at peace for centuries ; " the amount of blood- 
shed prevented by the Chinese empire is incalculable " ; and if the 
Indian empire were dissolved " the territories which make it up would 
be deluged with blood from end to end." From this point of view, the 
formation of national states in the present century, the unification of 
Italy and Germany, is a great step forwards. Defensive alliances — 
combinations to prevent war — have also played a beneficent part 
since the days of the Greek amphiktiones ; it is such an alliance that 
maintains the peace of Europe to-day (pages 224 et seq.). Arbitration 
has been and will be of use, but it cannot solve all questions (pages 
210 et seq.). As regards the mitigation of war, Maine has no difficulty 
in tracing steady progress ; nor in showing that in this respect, at least, 
" mere literary agencies " have exercised great influence. 

On page 143, " the use of explosive bullets above a certain weight " 
is said to be prohibited. We must of course read "below a certain 
weight." 

Munroe Smith. 



